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PETITION FOR REHEARING ANL SUGGESTION 
THAT THE REHEARING BE IN BANC | 


QUESTIONS PRESENTED 


1. Did the Court of Appeals have jurisdiction to 


dismiss this appeal sua sponte — from an order of preliminary 


injunction? 

2. boes the order dismissing this appeal violate 
the constitutional rights of the defendant-appellant? 

3. bid this court err or abuse its discretion ln 
denying the unopposed motion of the defendant-appellant 


to reinstate this appeal? 


STATEMENT OF THE CASE 


This is an appeal from an order of preliminary 
injunction entered by the Hon. Robert J. Ward on January 
17, 1975, According to the SEC's interpretation of this 


order, the defendant -appellant Samuel li. Sloan ("Sloan") 


was ordered to produce all of his financial records for 
examination by officers of the SEC. On March 9, 1975, Sloan 
was struck by an automobile in upstate New York with the 
result that both of his legs were broken. On March 24, 

1975 the SEC filed a motion returnable April 1, 1975 for 

an order adjudging Sloan to be in civil contempt of court. 
The motion papers were not personally served on Sloan 
although they were mailed by certified mail to his hospital 
room in Plattsburgh, New York. The motion papers did not 
give Sloan the ten days notice which is required by Rule 
9(c)(2) of the General Rules for the Southern District of 
New York nor did they give the additional three days provided 
for in Fed. R. Civ. P. 6(e). No order to show cause or 
other expediting order was presented to or signed by Judge 
Ward. 


Sloan did not file a response to this motion, which 


was not surprising since Sloan was 400 miles away, had two 


broken lec*. was experiencing great pain and suffering and 
was in a state of shock because of the knowledge that he 
could not expect to walk for six months. However, neither 
this nor the numerous procedural irregularities nor the 
fact that the moving affidavit of the SEC consisted almost 
entirely of statements made “upon information and veliet 
“deterred Judye Ward from acting and, on July 22, 1975, 

he “adjudged Sloan in civil contempt" although he stated 


that "In view of his physical condition, the Court wiil 
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not at ‘this time order his imprisonment . . + + 

Sloan, who by now was convalescing in his home tc vn 
of Lynchburg, Virginia and was still bedridden promptly 
filed by mail a motion for a hearing, for an order trans- 
ferring the case to the Western Vistrict of Virginia 
Lynchburg vivision, and for other relief. 

On August 18, 1975 Judge Ward denied this motion 
as follows: 

“Defendant having failed to present facts 

or legal reasons sufficient to form a basis 

for the granting of any portion of this 

motion, the motion is in all respects denied 

It is so ordered.” 

Subseavently, Sloan appealed, That appeal is still 
pend.ng under pocket Number 75-0106. Briefs have been 
filed, oral argument has been scheduled for April 27, 197. 

On September 26, 1975 Judge Ward sentenced Sloan 
in effect to a term of life imprisonment unless he produced 
his financial records "to the satisfaction of the SEC." 
Sloan was not present on that occasion or on any occasion 
subsequent to January 17, 1975. 

On January 7, 1976 the instant appeal from the 
order of preliminary injunction was dismissed sua sponte 


by this court. The pertinent part of the summary order 


stated: 
« .  . . The appeal... 48 . Lsmissed. 
See United States v. Sperling, S06 F. 2d 
1323, 1345 n. 33 (2d Cir. 1574), and 
authorities there cited.” 
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No action was taken by this court with respect 
to the appeal fiom the civil contempt order. 

Subsequently, Sloan's mother, Dr. Marjorie Sloan, 
contacted Thomac L. Taylor III, the SEC attorney on this 
case and cffered to permit the SEC to examine all of Sloan's 
financial records This offer was declined by Mr. Taylor 
who stated that the SEC was not willing to undertake the 
examination of Sloan's records at that time. 

On february 6, 1976 Sloan moved to reinstate this 
appeal. No opposition to this motion was filed by the SEc. 
Nevertheless, this court summarily denied the motion on 
March 14, 1976 in all respects. The defendant-appellant 
now petitions this court for a rehearing and suggests that 


the rehearing be in banc. 


ARGUMENT 


At the outset it should be noted that this court 
dismissed this appeal and refused to reinstate the same 
without heving the complete record before it. In particular, 
there is a transcript of the minutes of a hearing before 
Judge Ward on Februar, 2, 1/76 4 .ch is highly pertinent 
to this appeal. This “ci: :cript wes transmitted to this 
court as promptly yocible but did not arrive here 
until March 18, 1976 or t»ree days after this court denied 
Sloan’s motion to reinstate this appeal. A second trans- 


cript of the proceedings of February 4, 1976 before Judye 


Ward has been ordered but has not as yet been prepared. 

The first of these two transcripts shows that 
on February 2; 1976 Judge Ward explained the decisions of 
this court as follows (Transcript p. 7): 

THE COURT: Yes, and I have been in communication 

with the Court of Appeals and the way the matter 

has been left is you were to appear here before 
me first and purge yourself of your contempt 

and at such time as I was satisfied that you had 

purged yourself of contempt I was to permit you 

to proceed to the Court of Appeals." 

Thus the view stated by Judge Ward here and at 
other places in the same transcript (pp. 12, 20) was that the 
Court of Appeals had estal2ished that Sloan could not appeal 
until he had “purged himself of his contempt." Judge Ward 
further stated that in failing to do so Sloan had “shown 
the most flagrant disregard of the judicial process 
imaginable" (transcript p. 80). 

Assuming that Judge Ward was correct in his 
statement of the rationale for this court's decision, it 
is apparent that this court has misapprehended the law. 

An adjudication of civil contempt does not deprive a liti- 


gant of the right to appeal. To the contrary, it is 


necessary for a litigant to be in contempt of court in order 


to appeal from certain types cf judicial orders. United 


States v. Kyan 402 U.S. 530, 532 (1971). Included among these 
are discovery orders which require the production of books 


and records which is precisely what is involved in this case. 


It should be noted that although the order appealed from here 
is a preliminary injunction from which an appeal could have 
been taken even if no contempt were involved, Judge Ward 
characterized it as a discovery order (transcript p. 68) 
which was essentially correct although the Order is couched 


in language which confuses the issue. 


The Supreme Court decision of Maness Vv. Meyers 


419 U.S. 449 (1975) warrants careful study because it is a 
recent and authoritative statement on the somewhat confused 
case law which is concerned with the issues involved here. 
That decision arose when a defendant in civil injunction 
action was ordered to produce 52 allegedly obscene magazines 
and refused to do so claiming the order violated the Fifth 
Amendment privilege against self-incrimination. Both he and 
his attorney were adjudged to be in contempt of court. 


In its decision, the Supreme Court stated, 419 U.S. 


"When a court during trial orders a witness 

to reveal information, however, a different 
situation may be presented. Compliance could 
cause irreparable injury because appellate 
courts cannot always "“unring the bell" once 

the information has been released. Subsequent 
appellate vindication does not necessarily have 
its ordinary consequence of totally repairing 
the error. In those situations we have indicated 
the person to whom the order is directed has 

an alternative: 


'(Wle have consistently held that the necessity 
for expedition in the administration of the 
criminal law justifies putting one who seeks 
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to resist the production of the desired 
information to a choice between compliance 
with a trial court's order to produce prior 

to any review of that order, and resistance 

to that order with the concomitant possibility 
of an adjudication of contempt of his claims 
are rejected on appeal. (citations 

omitted)." 

The statement "if his claims are rejected on appeal" 
clearly implies that. in such a case the defendant has the 
right to appeal. Thus it is obvious that this court is in 
error in dismissing this appeal. 

Another point should be made here with regard to 
the jurisdiction of this appellate court and the district 
court as well. During the proceedings of February 2, 1976 
the foliowing colloquy took place (transcript. pp. 9-10): 

“MR. SLOAN: Your Honor, my position has always 

been that this Court has no jurisdiction over me 

and the order was illegal and there is no 
requirement or any case I can find or any law 
that requires me to comply with an illegal order. 

THE COURT: Then you ignored it, is that it? 

Am I not correct that when you were dissatisfied 

with my order, you proceeded to take the matter 

to the Court of Appeals? 

MR. SLOAN: That's right. 

THE COURT: And what did they do? 


MR. SLOAN: Well, I assume you are referring to 
the fact I made a motion for the stay of the order? 


THE COURT: Yes, what did they do? 
MR. SLOAN: ‘They denied the motion. 


THE COURT: And did you then go to a justice 
of the United States Supreme Court for a stay? 


MR. SLOAN: That's right. 
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THE COURT: What did he do? 
MR. SLOAN: Denied the motion. 


THE COURT: And you did what? You ignored due 
process, didn't you? 


MR. SLOAN: I don't think this is due process. 
That is my whole point. My point is this Court - 


THE COURT: You determined to participate for 
just so long the matters were to your advantage 
and after you lost the ball game you walk aweéy 
and say, “There wasn't any ball game in the first 
place." 


That's your position, is it not? 


MR. SLOAN: Well, I didn't determine to participate. 
The SEC instituted a lawsuit against me, I am 
defending as best I can. 


THE COURT: Did you deny the allegations in their 
contempt motions, did you seek reargument and a 
stay of this Court's order and then after all your 
avenues of detense were exhausted, did you just 
ignore this Court? 


MR. SLOAN: My avenue of defense may very well be 
doing exactly what I did. If the Court doesn't 

have the power ¢o enforce an order, the order is 

a nullity. What you are saying in effect is that 
you are requiring me to give this Court jurisdiction 
which I claim the Court doesn't have. 


THE COURT: Let me suggest this: There are ways 
to test that other than by, after you have 
exhausted the judicial process, ignoring the Court. 
And I take a very serious view of this. I remand 
you at this time to the custody of the marshal. 

We shall await the arrival of the Commission, If 
the Commission states they have no further interes 
in you, I will determine what to do next. But 

if they indicate to me, contrary to what you have 
said, that they desire to see your books and 
records, you will remain in custody until thvuse 
records are displayed to the investigators of 

the Commission at which time I will consider by 
what you have *hen done whether or not you have 
purged yourself of contempt. And, if you have, 
you will be released from custody. 


The colioquy just described took place with just 
Judge Ward, his clerks, Sloan and the U.S. Marshal in the 
courtroom. Eventually, two attorneys for the SEC showed 
up and Jucge Ward took testimony and made eleven findings 
of fact and seven conclusions of law. (Transcript pp. 
63-74). 

It is submitted that there can be no doubt that 
this appeal raises issues which shculd and indeed according to 
the U.S. Code must be decided by this Court. This court 
will eventually have to resolve these issues anyway because 
it must be remembered that this is an appeal from an order 
of preliminary injunction and, at some point ." the future, 
after Sloan and the SEC have gone to Cc. siderable additional 
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effort and expense, a final judgment will entered in this 
case and the same issues will no doubt be raised in the appe:l 
which follows. 

It is suggested that the rehearing of this appeal 
be in bans. The constitutional questions involved in this 
appeal are of obvious importance as are the questions 
concerning the manne). in which justice is administered in 


Judge Ward's courtroom. It is submitted that the merits 


of this appeal must be resolved in Sloan's favor in view of 


Supreme Court decisions in See v. City of Seattle 387 U.5 


541 (1967) and Spevak v. Klein 385 U.S. SLL (1967). For all 


of these reasons, the defendant-appellant believes that a 


rehearing in banc is appropriate. 


CONCLUSION 


For all of the reasons set forth above, 


this 


petition for a rehearing should be granted and the 
Suggestion that the rehearing be in banc should be 


adopted. 
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